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The Victim and Witness Protection Act of 1982 was passed into law for the protection and assistance of crime victims and witnesses.  Since 1982, victims’ rights have been further recognized by the passage of the Victims of Crimes Act of 1984, the Crime Control Act of 1990, and the Victims’ Rights and Restitution Act of 1990.  The Victim and Witness Assistance Program provides guidance for the treatment of victims and witnesses and enhances their roles in the military criminal justice process.

This guide is intended to provide information concerning the protection and assistance of victims and witnesses, to inform them about the availability of emergency medical care and human services programs, and to inform them about the steps in the military justice process and their roles within that system.

Commanders, law enforcement personnel, OSI agents, and supervisors who believe a military member, family member, or Air Force employee is a victim or a witness to a crime should refer the individual to the Elmendorf AFB Legal Office, 3 WG/JA, 8517 20th Street, Suite 330, Elmendorf AFB AK 99506-2400, voice (907) 552-3046, for an interview and briefing with an attorney and a copy of this guide.
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INTRODUCTION


The Elmendorf AFB Legal Office has taken several steps to make the participation in the military justice system by victims and witnesses of crimes more effective and meaningful for all parties involved.  One of these steps is the distribution of this handbook.  Hopefully, it will provide answers to many of your questions and will give you sufficient information to understand your rights and responsibilities.


One of the responsibilities of citizenship in the United States, for one who has knowledge about the commission of a crime, is to serve as a witness at the criminal trial or a hearing held in connection with the criminal prosecution.  The military justice system cannot effectively function without the participation of victims and witnesses.  The cooperation and truthful testimony of witnesses is essential to the proper determination of guilt or innocence of an accused in a criminal trial.


We will ensure that victims and witnesses receive due consideration, are extended authorized assistance, are treated with dignity and courtesy, and are subjected to minimal interference with personal privacy and property rights.  Subject to available resources, operational commitments, and military contingencies, Air Force personnel will work to mitigate the physical, psychological, and financial hardships suffered by victims and witnesses of crimes investigated by the Air Force.


Thank you for your cooperation and service as a witness.  Your sacrifice of time and effort is greatly appreciated and essential to the proper administration of justice.  If you have any questions, please contact the judge advocate assigned to the case at the Elmendorf AFB Legal Office, 3 WG/JA, (907) 552-3046.

DEFINITIONS

VICTIM - A person who suffers direct or threatened physical, emotional, or financial harm as the result of a criminal offense.  “Victim” includes the immediate family of a minor who is a victim and includes the immediate family of a homicide victim.

WITNESS - A person who participates in an Air Force criminal investigation or proceeding for the purpose of providing information or evidence concerning a criminal offense within the investigative jurisdiction of the Air Force.  When the witness is a minor, this term includes the minor’s parents or the person(s) having legal custody of the minor.  This term does not include alleged offenders, co-conspirators, accomplices, or other principals of the offense.

SERIOUS OFFENSE - An offense involving personal violence or attempted or threatened violence, for which a maximum person of confinement of one year or more would be authorized under the Manual for Courts-Martial or an offense involving the destruction or permanent loss of property with a value of more than $100.

COURT-MARTIAL - A military criminal proceeding.


a.  Summary Court-Martial (SCM) - The maximum punishment is limited to reduction to E-1, 1 month of confinement, hard labor without confinement for 45 days, restriction for two months, or forfeiture of 2/3 (two-thirds) of one month’s pay.


b.  Special Court-Martial (SPCM) - The maximum punishment, regardless of the offense, is limited to six months confinement, forfeiture of 2/3 pay per month for six months, reduction to E-1, and a Bad Conduct Discharge.


c.  General Court-Martial (GCM) - Used for the most serious offenses.  Maximum punishment is limited only by what the maximum punishment is for the individual offense.  Officers may be dismissed only in a GCM.

CONVENING AUTHORITY - The officer authorized by law to convene a court-martial.

PRETRIAL AGREEMENT (PTA) - An agreement between the Convening Authority and the accused whereby the accused agrees to plead guilty to some or all of the charges in return for the Convening Authority’s agreement to take some action favorable to the accused, such as limiting or “capping” the punishment that the accused can receive.

UNIFORM CODE OF MILITARY JUSTICE (UCMJ) - The integrated code of laws, otherwise referred to as Articles, first passed by Congress in 1950, that governs all military justice matters for the armed services.  Article 77 through 134, referred to as the punitive articles, are the criminal law provisions.

PUNITIVE DISCHARGE - A discharge which can be received only through the sentence of a court-martial.  A punitive discharge is judicial in nature and is a severe form of punishment.

GENERAL INFORMATION/ASSISTANCE


The Legal Office at Elmendorf AFB handles cases in which Air Force members are alleged to have committed crimes punishable under the Uniform Code of Military Justice (UCMJ).  As a victim of and/or a witness to a crime, you are entitled to certain rights.

THREATS & INTIMIDATION


It is a federal offense to threaten, intimidate, harass, or mislead a witness in a criminal proceeding or investigation.  When appropriate, steps will be taken to protect you from intimidation or other threats.  For example, in certain situations, a commander may issue an order for an individual to refrain from contacting a victim or witness.  Violations of lawful orders are punishable under the UCMJ.


If anyone does threaten you, or if you feel that you are being harassed because of your contribution to a case, immediately notify the judge advocate in charge of the case or the Air Force agency investigating the offense.  Here at Elmendorf, the appropriate phone numbers are:

AGENCY




TELEPHONE
Elmendorf AFB Legal Office


(907) 552-3046

Security Police Investigations


(907) 552-3115

Office of Special Investigations (OSI)
(907) 552-2256

MILITARY PROTECTION PROGRAMS


There are two military protection programs:  the Threatened Airman Program and the Threatened Witness Return Program.  See AFI 36-2110, Attachment 12.  For more information, contact the OSI.

WITNESS FEES


If you are not a military member or federal government employee, you will receive a witness fee for each day that you are required to attend a court-martial, including time spent while waiting to testify.  Out-of-town witnesses receive reimbursement for certain travel expenses in addition to their daily witness fee.  At the conclusion of your testimony, you must complete a travel voucher, DD Form 1351-2, to make a claim for your fees.  The NCOIC of Military Justice will help you file your witness voucher.  You may choose to be paid in cash by the Accounting and Finance Office or you may have a check for all fees mailed to you.


If you are a military member or a federal government employee, you receive your regular pay, in spite of your absence from your job while testifying.  You will not collect a witness fee in addition to your regular pay.

VICTIM AND FAMILY INPUT


Your situation and opinions can and will be given due consideration throughout the case.  If you are a victim or immediate family member of a victim of a serious offense, the judge advocate in charge of the case will wish to obtain your views regarding certain decisions made before, during, and after the court-martial.  Any adverse impact on you and your family will also be explored in detail.  Please be frank, thorough, and completely honest when discussing these matters with the judge advocate in charge of the case.

RETURN OF PROPERTY USED AS EVIDENCE


Frequently, personal property must be retained by law enforcement officers for use as evidence in a court-martial.  Examples are stolen property and property discovered at the scene of a crime.  Property held as evidence will be safeguarded and returned as quickly as possible.


If your property is being held as evidence and you would like to retain it before the court-martial is over, contact the judge advocate in charge of the case.  It may be possible for your property to be released.  This will require a determination as to the evidentiary value of your property in the court-martial.


The prompt return of your property will always be sought by all parties involved in the justice system.  If a delay in the return of your property is required, the judge advocate in charge of the case will explain to you the reasons for retaining your property and will provide an estimate of when it will be returned to you.

RECOVERING LOSSES


If you have had cash or valuable property stolen and not recovered, property damaged, medical expenses not covered by the government, or a loss of income because you could not work, your insurance may cover the loss.


If you have no insurance or only partial coverage, contact the Claims Office in the Elmendorf AFB Legal Office at (907) 552-3046, to inquire whether you have a claim that is payable by the Air Force.  There are two other possible ways to recover your losses - restitution or civil litigation:


Restitution - When an offender returns stolen property or otherwise makes good the losses caused to a victim, they have given restitution to the victim.  The Manual for Courts-Martial does not authorize restitution as part of an accused’s sentence.  However, in the hope of receiving a lighter sentence, an accused may agree to make restitution voluntarily.  You should cooperate fully with the judge advocate in charge of the case by giving information regarding the impact the crime had on you as a victim.  If the accused offers restitution, the judge advocate will then have an accurate picture of what restitution should consist of in your case.


Civil Lawsuit - As a victim, you may try to recover your losses in a civil lawsuit against the accused.  Such a private lawsuit is completely separate from the court-martial or other military justice proceeding.  A judge advocate cannot represent you in a civil lawsuit.  The Elmendorf AFB Legal Office can provide you with information on the procedures for filing such a claim.  One obstacle to recovering civil damages from the accused is that whatever money the accused may once have had may now be gone.

OTHER SPECIAL NEEDS


Victims and witnesses have the right to obtain certain reports under the Freedom of Information Act (FOIA).  Any request for release of information must be processed in accordance with the FOIA and AFI 71-105.  Contact the FOIA Manager at (907) 552-1395.


If you have any questions about transportation, the location of the courtroom, food service, lodging, parking, child care, availability of interpreters, translators, what to expect in court, or what time to appear, feel free to contact the judge advocate assigned to the case for assistance.

INTERVIEWS BY LAWYERS


Even though you are being asked for your cooperation in this case by the prosecution, witnesses do not belong to either side of the criminal case.  It is proper for the defense lawyer to contact you about your testimony in this case.  The Elmendorf Air Force Base legal staff requests that you cooperate fully with both sides, prosecution and defense.  In an interview with a representative of the prosecution or the defense, you should always do your very best to tell “the truth, the whole truth, and nothing but the truth.”

MAKING STATEMENTS


If you give a statement to an investigator or lawyer for the prosecution or the defense, you do not have to sign the statement.  Any statement that you make during an interview, even if not signed, may be used to try to challenge or discredit your testimony in court if your court testimony differs from any prior statements, whether written or oral.  If you decide to sign the statement, be sure to read it over and correct any mistakes.  You may have a copy of your statement if you wish.

DISCUSSING THE CASE


The judge advocate in charge of the case may discuss various aspects of the case with you, both for your information and to prepare you for your testimony if necessary.  Any time you have an interview with a lawyer or an investigator for the defense, please inform the judge advocate in charge of the case at the Elmendorf AFB Legal Office about the interview and the contents of the interview.


Unless otherwise instructed by a judge, you may discuss with case with anyone you wish.  However, it is not always a good idea to do so.  For example, an accused may be under orders not to talk to you about the case prior to trial and might be placed in pretrial confinement if he or she does talk to you about the case.  Remember, if an accused approaches you and you find this upsetting, contact the judge advocate in charge of the case immediately.  The judge advocate can take steps to ensure that the accused does not approach you again.


Since you are a potential witness, you are encouraged not to discuss the case with members of the press because the rights of the government and the accused to a fair trial could be jeopardized by pretrial publicity.  Do not ask other witnesses about their testimony in court.  Similarly, after your testimony in court, you should not tell other witnesses about the contents of your testimony.

HEARINGS/TRIALS SUBJECT TO CHANGES


Often, there is more than one kind of court hearing in which you might be asked to testify.  It is difficult to schedule hearings that are convenient for all parties involved.  A hearing may require the presence of witnesses, law enforcement officers, lawyers for the government and for the defense, the judge, investigation officer or magistrate, and jury members, as well as the accused.  Therefore, when a time and place are set for a hearing, please be there promptly.  If you know in advance that you might have difficulty in making an appearance, let the judge advocate in charge of the case know so that an attempt may be made to adjust the schedule.  If you have been sent a subpoena, you should know there are serious penalties if you fail to obey the formal order to appear.  Despite the efforts of everyone concerned, hearings are sometimes delayed to preserve the rights of the parties.  The Elmendorf AFB Legal Office will promptly notify you of any scheduling changes which affect your attendance.

NOTIFICATION OF ACCUSED’S STATUS


If a victim or witness of a serious offense requests, the Elmendorf AFB legal staff will notify him or her of the apprehension of the accused, the pretrial release of the accused, the trial date, entry of plea (guilty or not guilty), and if the accused is convicted, the date of sentencing.  Please provide the judge advocate assigned to your case with your current address and phone number to facilitate communication.

SEPARATE WAITING AREAS


At courts-martial and other proceedings, victims and witnesses will be afforded, to the extent practicable, the opportunity to wait in an area of the Elmendorf AFB Legal Office separate from the accused or other witnesses.  Separate waiting areas are appropriate when necessary to avoid embarrassment, coercion, or other emotional distress.  If the case involves numerous witnesses and you would like a separate waiting area, please make your request to the judge advocate in charge of the case.

NOTIFYING EMPLOYERS OR CREDITORS


Upon request of a victim or witness, reasonable steps will be taken by the judge advocate in charge of the case to inform an employer of the reasons a victim or witness must be absent from work.  In appropriate cases, a victim or witness, who is subjected to serious financial strain as a direct result of a crime or cooperation in the investigation or prosecution of a crime, will be assisted by the Elmendorf AFB legal staff in explaining the situation to creditors.  If you need assistance in these areas, please notify your judge advocate liaison.

EMERGENCY ISSUES


If you are a victim of a crime, there are many services available at Elmendorf AFB and in the local community.  The following list includes some services which may be available to you.

I.  IMMEDIATE SAFETY CONCERNS


A.  On Base



1.  For emergency assistance , dial 911.



2.  Also contact the OSI at 552-2256



3.  If you have questions or concerns about your safety, contact the Elmendorf Law Enforcement Desk at 552-3421.


B.  Off Base



1.  For emergency assistance from the Anchorage Police dial 911.


C.  Develop a Safety Plan


When spouse or child maltreatment is involved, the spouse and the family can be placed in a safe environment on a temporary basis.  Contact the Family Advocacy Officer at 552-5858 for more information.  After hours, call the Emergency Room (ER) at 580-5555.

II.  MEDICAL AND MENTAL HEALTH

A.  MEDICAL ASSISTANCE


1.  Family Practice:  580-6087



Appt Line:  580-2778


2.  Emergency Room



Elmendorf:  580-5555


3.  Ambulance:  911

B.  MENTAL HEALTH TREATMENT


1.  Elmendorf Mental Health Clinic

Victims of traumatic events (i.e., rape victims) can receive treatment


2.  Family Advocacy Program

Intervention and counseling for abused spouses and abused children.


3.  Pediatric Behavioral Medicine -


Child Adolescent Psychiatry Services - LRMC


4.  Chapel on Elmendorf AFB

Confidential counseling available


5.  Family Support Center

6.  Crisis Support Team - Peer Assistance and Support
III.  FINANCIAL AID

A.  Military Community:


1.  Emergency financial aid is sometimes available through



a.  Air Force Aid Society




Call the family support center.



b.  American Red Cross


2.  If your property is stolen or vandalized, compensation may be available through



a.  Air Force Claims Office:  552-5410



b.  Army Claims Office:  384-0330


3.  Civilian witnesses who testify in a court-martial are usually entitled to witness fees and travel reimbursement.  Contact the NCOIC of Military Justice at the Elmendorf AFB Legal Office.
B.  Civilian Community:


Various forms of assistance may be available from the civilian community.  To be briefed concerning these forms of assistance or if you are interested in pursuing a civil lawsuit, contact the Elmendorf AFB Legal Office and consult with the Civilian Attorney.

THE COURTS-MARTIAL PROCESS


You are entitled and encouraged to understand what is happening in the case in which you are participating.  There are many steps to a court-martial and you may be contacted by the judge advocate assigned to the case or the accused’s lawyer during any of the stages of the military justice process.  The judge advocate in charge of prosecuting the case is called the trial counsel.  The accused’s lawyer is called the defense counsel.

ARTICLE 15 - Minor Offenses


When there has been a violation of a particular article of the Uniform Code of Military Justice (UCMJ), the accused’s commander discusses the offense and surrounding circumstances with a judge advocate in the Elmendorf AFB Legal Office.  Minor offenses are often not serious enough to warrant a court-martial.  However, this type of offense may warrant nonjudicial punishment under Article 15 of the UCMJ.  Depending on all of the circumstances, an Article 15 proceeding between the accused and his or her commander does not always involve imposition of punishment.  If accused personnel do not wish to resolve the matter by an Article 15 proceeding, they can refuse the Article 15 and demand a determination of guilt or innocence in a trial by court-martial.
PREFERRAL:  Accusing Someone of a Crime


When the offense is too serious for disposition by an Article 15 proceeding or if the accused demands a trial by court-martial, the accused’s commander signs a charge sheet accusing him or her of violating one or more of the punitive articles of the UCMJ.


The accused’s commander then forwards the charge sheet and other papers to the special court-martial convening authority.  At Elmendorf, the special court-martial convening authority is the 3rd Wing Commander.  After discussing the offense and surrounding circumstances with his Staff Judge Advocate, the special court-martial convening authority may choose to send the charges back to the accused’s commander with instructions to either drop the charges or initiate an Article 15 proceeding.  Otherwise, the special court-martial convening authority will decide to hold a special court-martial or have an investigation pursuant to Article 32 of the UCMJ.

PRETRIAL CONFINEMENT


In cases where it is likely that the accused will flee from prosecution or will engage in serious criminal misconduct and lesser forms of restraint are inadequate to prevent such behavior, the accused’s commander may place the accused in pretrial confinement (jail) to await trial by court-martial.  The decision to place an accused into pretrial confinement is reviewed by a neutral and detached magistrate who may need your testimony.

.ARTICLE 32 INVESTIGATION


An Article 32 investigation is like a grand jury proceeding in the civilian criminal justice system.  Article 32 of the UCMJ requires an impartial investigation of the charges before the case can be referred to a general court-martial.  A general court-martial is the most serious kind of court-martial and is the military equivalent of a criminal court in which a felony conviction is possible.  The Article 32 investigator will examine the charge sheet and case file and call witnesses for sworn testimony.  The accused and his or her lawyer have a right to be present when evidence is reviewed or witnesses testify, a right to cross-examine government witnesses, and to call witnesses for the defense.  At the end of an Article 32 investigation, the investigator recommends to the convening authority what should be done with the case.

REFERRAL:  Decision to go to Court


The Eleventh Air Force Commander is the convening authority for a general court-martial.  He will decide if a case will go to a general court-martial.  If the charges are referred to a court-martial, the convening authority’s decision is written on the charge sheet along with the number of the court-martial convening order.  This order lists the names of the court members (jury).  The convening authority decides who the court members will be based upon what he knows about them and their ability to be fair and impartial officers or noncommissioned officers.

The trial counsel (prosecutor) is a judge advocate from the Elmendorf AFB Legal Office or from the USAF Trial Judiciary, Western Circuit.  The accused is provided a judge advocate, usually the local Area Defense Counsel, free of charge.  Accused personnel may also have a defense counsel from the USAF Trial Judiciary, Western Circuit free of charge.  An accused may request a specific judge advocate to act as defense counsel, free of charge, or hire a civilian lawyer at their own expense.  A military judge is assigned from the USAF Trial Judiciary.  The accused can request to be tried by a judge alone or by a court with members (jury).  The accused, if enlisted, also has a right to demand enlisted members on the court.


Once the charges have been referred to a court-martial, they are formally served on the accused.  Once the charges are served, the trial can begin after three days for a special court-martial or five days for a general court-martial.  If the case is complicated, the trial may be delayed in order to give the defense adequate time to prepare and arrange for witnesses.  The military trial has two parts.  The first part is to decide if the accused is guilty or not guilty.  The second part, if the accused is found guilty, is to decide what the punishment will be.

PLEAS OF THE ACCUSED


At trial, the accused will either plead not guilty, guilty, or guilty of some lesser offense.  A guilty plea is the strongest form of proof known to the law.  The accused may plead not guilty to all of the charges and rely on his or her right to require the government to prove the accused’s guilt beyond a reasonable doubt.  After the plea, if any issue of guilt remains, the members of the court (if the accused chose trial by jury) are questioned to ensure their impartiality, and are instructed on their function as members of the court.

TRIAL PROCESS


The trial and defense counsel may make opening statements about what they believe the evidence will show.  Then, the trial counsel calls witnesses and brings in evidence to try to prove that the accused is guilty.  The defense counsel is given a chance to cross-examine these witnesses.  The trial counsel can never call the accused as a witness.  Next, the defense gets a chance to call their own witnesses  and present their own evidence.  However, they do not have to do anything and the accused does not have to testify.  If an accused chooses not to testify, this decision to remain silent cannot be used against him.  If the accused does testify, anything he or she says can be used against him or her, and the trial counsel can cross-examine him just like any other witness called for the defense.  After the defense finishes calling witnesses and introducing evidence, the trial counsel can put on rebuttal witnesses or evidence.


After both sides have finished calling their witnesses and introducing evidence, the lawyers for each side make a closing argument.  The trial counsel tries to convince the court that he has put on enough evidence to prove beyond a reasonable doubt that the accused is guilty.  Then the defense counsel tries to show where the trial counsel is wrong or where there is a reasonable doubt as to the guilt of the accused.  The lawyers also summarize the evidence before the court and tell how they feel the law applies to the facts as they see them.  The trial counsel makes two arguments, before and after the defense counsel, because the government has the heavy burden of proving guilt beyond a reasonable doubt.  If there is a jury, the judge then instructs the court members on their responsibilities and advises them of what the law is.  The court members deliberate in private and decide by secret written ballot whether the accused is guilty of the charges.

FINDINGS DELIBERATION


Deliberation on findings by the judge or court members may take several minutes, several hours, or several days.  If the accused is found not guilty of all the charges, the court-martial is over.  If the accused is found guilty of anything, whether by guilty plea or by findings, the sentencing portion of the trial begins immediately.

SENTENCING


In the civilian criminal justice system, the sentencing proceeding is held at a later date.  In the military justice system, the prosecution proceeds by putting on any evidence that makes things look worse, called matters in aggravation.  In addition to evidence and testimony about the adverse impact that the accused’s crime had upon the victim and the Air Force, the trial counsel will also put in evidence of the accused’s previous court convictions, Articles 15, or Letters of Reprimand in the accused’s Unfavorable Information File, Personal Information File, or official Air Force Records.  Airman Performance Reports/Enlisted Performance Reports, or Officer Effectiveness Reports/Officer Performance Reports are also admitted into evidence.


Defense Mitigation and Extenuation:  After matters in aggravation are submitted to the court by the trial counsel, the defense counsel will submit mitigation and extenuation evidence.  This is evidence which tends to show the accused is basically a good person who doesn’t deserve the maximum punishment authorized, or the offense committed by the accused wasn’t so bad under the particular circumstances of the incident.  The strict military rules of evidence don’t apply to the sentencing portion of the trial.  Usually, the defense can present to the court whatever information they think is needed for the court members or judge to decide on a fair punishment.  The accused may testify under oath, make an unsworn statement, say nothing at all, or have the defense counsel make a statement on his or her behalf.  If the accused testifies under oath, the trial counsel can cross-examine him or her.


Sentencing Argument and Deliberation:  After the defense puts on evidence in mitigation and extenuation, the trial counsel can put in rebuttal evidence.  Next, the lawyers make closing arguments about what the sentence should be.  If there is a jury, the judge instructs them on their responsibilities and the law.  The court then closes to deliberate or decide the punishment to be imposed or recommended to the convening authority upon the accused.


In a special court-martial, the maximum punishment possible is a bad conduct discharge, six months confinement (jail), forfeiture of 2-3 pay per month for six months, a fine, and reduction in rank to the lowest enlisted grade, airman basic.  A general court-martial can give any sentence authorized by law.  In any court-martial, no punishment is a possible option.


Confinement:  If the sentence includes jail time, usually the accused is taken directly to jail.  The accused can ask to have the confinement postponed or deferred to a later date, but this is rarely approved and only for the most compelling reasons.

Convening Authority Action:  Except for death, dismissal, or punitive discharge (bad conduct discharge or a dishonorable discharge), the convening authority may order all parts of a sentence executed in his initial action on the case.


The accused and the defense counsel may submit allegations of legal error and clemency matters to the convening authority.  The convening authority can suspend all or part of the sentence or approve the sentence as determined by the court and designate the place of confinement.  The convening authority may make restitution to a victim a condition of suspension of a sentence.  The convening authority cannot increase the sentence.

APPELLATE REVIEW OF CERTAIN SENTENCES


If the sentence, as approved, includes death, dismissal, bad conduct discharge, dishonorable discharge, or confinement for one year or longer, and the accused has not waived or withdrawn his or her right to appellate review, the case will automatically be appealed to the Air Force Court of Criminal Appeals (AFCCA).  After that, a petition for review can be filed with the U.S. Court of Appeals for the Armed Forces (USCAAF).  If the case is reviewed by the USCAAF, the accused can file a petition for review with the United States Supreme Court.  If there is no automatic appeal, the accused can file an appeal or review request with the Judge Advocate General under Article 69 of the UCMJ.  In a military review process, the accused will have free defense counsel, if requested.

ADMINISTRATIVE ACTIONS


As indicated earlier, a case does not always go to a trial by court-martial.  The accused can ask to be administratively discharged or allowed to resign instead of going to trial.  Such requests are rarely approved.  When they are approved, they are almost always with an Under Other Than Honorable Conditions Discharge.  This is the worst type of administrative discharge and is roughly the same as a bad conduct discharge.


Any questions you may have about what happens before, during, or after a court-martial in your case should be addressed with the trial counsel at the Elmendorf AFB Legal Office.

PREPARING TO TESTIFY


You, as a witness, have a very important job, not only for the side you appear for, but to yourself and to the American system of justice.  In order for a court-martial or board hearing to make a correct decision, they must have all the evidence put before them truthfully and accurately by witnesses.  If you fail to cooperate or testify, or testify in an inaccurate manner, the case could end in an unjust result where either a guilty person goes free or an innocent person is convicted of a crime.


All the people involved in the case know that your time is valuable and that you probably have other things that you would rather be doing.  Every attempt will be made to waste as little of your time as possible.  There may be unavoidable delays in getting you on and off the witness stand, but please be patient.


If you are a civilian witness and subpoenaed to a court-martial, don’t ignore the subpoena.  It is an order of the court and must be obeyed.  Failure to appear in court as required by the subpoena could place you in contempt of court and subject you to legal punishment.  If you have any questions or problems about appearing in court, contact the lawyer who sent you the subpoena.


If you are contacted by the lawyer for either side for an interview before the trial, cooperate with him or her.  Failure to cooperate prior to trial could cause you embarrassment at trial and can significantly extend your participation in the trial.

YOUR STATEMENTS vs. COURT TESTIMONY


Frequently, witnesses who have already given statements before the trial or hearing are called to testify.  You may wonder why you should be inconvenienced by going to court when they could use your statement instead.  The judge will not allow your statement into evidence because the law requires a witness to appear in court, tell his or her story under oath, and be subject to questioning by all parties.  The Sixth Amendment of the U.S. Constitution gives the accused the right to confront witnesses against him.  Therefore, if you have already given a statement, you are still needed in court.


Sometimes, people called as witnesses believe they don’t know any relevant facts about the case and therefore shouldn’t be called.  However, you may know something very important even though it may seem insignificant to you.  Remember, the lawyers investigate the case thoroughly and know what testimony is necessary and relevant.  If your testimony is not essential to the case, you will not be called.

DON’T GUESS AT AN ANSWER


Listen to the questions carefully.  If you don’t hear a question, ask that it be repeated.  If you don’t understand a question, ask that it be rephrased so that you can understand what the question is.


Don’t try to guess at an answer to a question that you didn’t understand or didn’t hear or simply don’t know about.  If you don’t know the answer to a question, simply say that you don’t know.  A trial is not like a television quiz show where you must come up with an answer.

ANSWER DIRECTLY


Answer directly and simply only the questions asked.  Don’t volunteer information.  Do not exaggerate or make over-broad statements that you may have to correct.  Give positive, definitive answers when possible.


If you make a mistake in answering a question, correct it immediately.  If your answer was not clear, clarify it immediately.


If a question can’t be truthfully answered with a “yes” or “no”, you have a right to explain the answer.  Don’t give your conclusions or opinions, just the facts, unless you are specifically asked.  If you are forced into a “yes” or “no” answer that you don’t feel comfortable with, the opposing counsel can give you a chance to explain more thoroughly in later questioning, which occurs after one counsel is through asking you questions.

OBJECTIVES AND CROSS EXAMINATION


If an objection is made by one of the lawyers, or if the judge speaks, stop talking immediately.  Don’t try to complete your answer until told to continue.


Don’t argue with the attorney asking the questions.  Restrain your temper and always be courteous.


While testifying on cross-examination, don’t look at the lawyer who called you for help in answering the question.  You are on your own.  If a question is improper, the lawyer will object and the judge will rule on it.  It’s important, however, that you listen to the objection so that you will understand why it’s being made.


If you are asked whether or not you have talked to anyone about your testimony before coming to court, be sure to answer “yes” if you have.  There is nothing wrong with discussing the facts with lawyers, security forces, or investigators before trial.

MORE DOs & DON’Ts

Be natural and be yourself.  Don’t try to be someone you are not.  If you relax, tell the truth, and remember you are talking to other people, you will get along fine.


After you have testified, do not tell other witnesses what was said during your testimony until after the case is over.  Likewise, do not ask other witnesses about their testimony.


Do not discuss the case or your testimony within the hearing of the court members (the jury).  The only time the court members should hear from you is while you are testifying in the courtroom.


If you have any questions about testifying or problems related to the case, please contact the trial counsel assigned to the case.

CONCLUSION


Hopefully, this handbook has answered many of your questions as to how our system of justice works and what your expected role is as a witness.  You should understand that victims have certain rights and should be treated with dignity and respect.  Witnesses have important responsibilities in this process and their full cooperation is essential if the system is going to operate fairly and effectively.  Your contribution in time and energy, is appreciated by everyone in the Elmendorf AFB Legal Office and by the Elmendorf community.  Again, if you have questions or problems related to the case, or need assistance, please contact the judge advocate assigned to the case at the Elmendorf AFB Legal Office, 3 WG/JA, 8517 20th Street Suite 330, Elmendorf AFB AK 99506-2400, (907) 552-3046.

RIGHTS OF VICTIMS OF CRIME

Victims Rights and Restitution Act of 1990

Crime Control Act of 1990

1.  Victims of crime have the right to be treated with fairness and with respect for their dignity and privacy.

2.  Victims of crime have the right to be reasonably protected from the accused offender.

3.  Victims of crime have the right to be notified of all court proceedings related to the offense.

4.  Victims of crime have the right to be present at all court proceedings related to the offense, unless the court determines that the testimony by the victim would be materially affected if the victim heard other testimony at the trial.

5.  Victims of crime have the right, where possible, to be provided with a separate waiting area, in conjunction with judicial proceedings.

6.  Victims of crime have the right to confer with the lawyers for the Government in the case.

7.  Victims of crime have the right to information about the conviction, sentencing, imprisonment, and release of the accused.

ESSENTIAL NUMBERS

ELMENDORF

LEGAL OFFICE



552-3046

SECURITY POLICE INVESTIGATIONS



552-3115

OFFICE OF SPECIAL INVESTIGATIONS



552-2256

LAW ENFORCEMENT DESK



552-3421

FAMILY SUPPORT CENTER



552-4943

FAMILY ADVOCACY



552-5858

CRISIS SUPPORT TEAM

MEDICAL ASSISTANCE


1.  Family Practice



580-5227


2.  Emergency Room



580-5555


3.  Ambulance



911

